{Central Alberta

Regional Assessment Review Board
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COMPOSITE ASSESSMENT REVIEW BOARD DECISION
HEARING DATES: AUGUST 1, 2019

PRESIDING OFFICER: J. Dawson

BETWEEN:

SCOTT BUILDERS INC

BRANDT TRACTOR PROPERTIES LTD

TREIT HOLDINGS 10 CORPORATION

POLAR CREEK INDUSTRIES INC

NIBLICK EQUITIES INC

PANTERRA (3224) PROPERTIES INC

MANCAL PROPERTIES INC
(As Represented By Altus Group and Bennett Jones)

-and-

CITY OF RED DEER REVENUE AND ASSESSMENT SERVICES
(As Represented By Revenue & Assessment Services and Brownlee LLP)

Complainant(s)

Respondent(s)

This decision pertains to a preliminary hearing in regard to complaints submitted to the Central Alberta
Regional Assessment Review Board in respect of property assessments prepared by an Assessor of the

City of Red Deer as follows:

ID# ROLL ADDRESS

0262 1184 30003310515 7449 49 Ave Cr

0262 1185 30008800100 101 Burnt Park Dr
02621217 30000931306 3310 50 Ave

0262 1246 30003110335 8051 Edgar Industrial Dr
0262 1247 30003110345 7980 Edgar Industrial Dr
0262 1248 30003110685 8027 Edgar Industrial Dr
0262 1249 30003111020 7679 Edgar Industrial Crt
0262 1250 30003111165 7730 Edgar Industrial Crt
0262 1251 30003211005 8164 Edgar Industrial Cl

Central Alberta Regional Assessment Review Board 2% Floor, 4914 48 Avenue Phone: 403-342-8132 Fax: 403-346-6195

Box 5008 Red Deer. AB T4N 3T4 RegionalARBZreddeer.ca
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[31 These complaints are for the 2018 assessment for taxation year 2019.

PRELIMINARY MATTERS

[4] The Board is a composite assessment review board which derives its authority from the MGA
section 460.1(2).

[S] Neither Party raised any objection to the member hearing the preliminary application.

POSITION OF THE PARTIES

Position of the Respondent

[6] The Respondent asked the Board to find that the Complainants’ disclosure was not filed in
accordance with section 9(2)(a) of MRAC.

[7]  The Respondent and the Complainant attended a preliminary hearing on May 13, 2019 regarding
the scheduling of 70 complaints filed by the Complainant, and these 9 complaints were part of those
70 complaints. The scheduling hearing lasted an entire day. On May 16, 2019, the Respondent and
Complainant came to an agreement regarding scheduling, which resulted in a Notice of Decision
being issued by the Board.? The resulting Notice of Hearing clearly indicates the dates for the
Complainants’ disclosure as July 8, 2019. The Respondent and Complainant were aware of the
disclosure dates and have an established standard for disclosure via email.

[8] The Respondent did not receive the Complainants’ disclosure package until 4:00 pm on Friday July
12, 2019, and only after asking the Complainant if the 9 complaints were going to be withdrawn.
The Respondent argued that the disclosure was late, and contrary to section 9(2)(a) of MRAC and
was fatal. The Respondent argued that the late disclosure could not be admitted under section 10
of MRAC.

[9] The Respondent also included a Notice of Amended Preliminary Hearing Decision, which corrected
a typographical mistake in the decision.® That Notice also set out the Respondent’s email as
assessment@reddeer.ca.

{10] The Respondent advised that in June 2019, Respondent representatives and representatives of the
Complainant had phone discussions wherein the Complainant representative confirmed that if the
Complainant did not disclose, the Complainant was not going forward with the appeal and would
withdraw. The Notice of Hearing indicated that the Complainants’ disclosure was due July 8, 2019.
When the Respondent did not receive the disclosure, a Respondent representative followed up with
the Complainant to complete the withdrawal forms. The Complainant indicated that it had
disclosed, and shortly after sent an email that “not all of the intended recipients may have received
the attached”.?

2 Exhibit R1, page 5/82.
3 Exhibit R1, page 61/82.
4 Exhibit R1, page 14/82.
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[19]

[20]

[21]

[22]

Complainant in their disclosure for the hearing and argument relative to it should not be
considered.

The Respondent explained the outcome of denying admissibility of disclosure has been argued as
unduly harsh, the simple fact is that the outcome is established by legislation and it is not
determined by the Board. The legislation clearly states that it must not be heard.

The Respondent addressed the suggestion that absent clear wording the Complainant should not
be denied rights. The Respondent argued that they agreed with that notion, and so did the justice
in the Safeway Decision. However, in this case the legislation is clear, that late disclosure must not
be heard by the Board. In this case, the evidence was late by four days; in the Safeway case, it was
late by five minutes.

The Respondent argued against the suggestion of extenuating circumstances, citing it does not

- apply to late disclosure and to grant a postponement for the sole purpose of allowing evidence to

be on time is specifically wrong. It does not apply when dealing with the fact of late disclosure. The
courts have found that extenuating circumstances don’t allow the parties to avoid the
consequences of disclosing late. The Respondent argued that essentially the Complainant was
trying to circumvent section 10 of MRAC by obtaining an adjournment to extend its deadline for
disclosure.

The Respondent expressed that obtaining an adjournment to extend a deadline that has already
passed is unprecedented and it is unclear whether the Board has the authority to do so.

Position of the Complainants

(23]

(24]

[25]

[26]

Altus Group Limited (“Altus”) is the designated agent of the Complainants in the 9 matters
referenced above.

The Complainant argued that its failure to disclose in time was inadvertent, and that it sent the
disclosure 3 days before the deadline (on July 5, 2019).° It argues that once the mistake was brought
to its attention, it corrected it immediately, and that there was no prejudice to the Respondent.

The Complainant argued that they sent the disclosure to the Board, but inadvertently did not
include the Respondent on the email. It relied upon the case of Anterra Sunridge Power Centre Ltd.
v. Calgary™® that “absent express words, a statute must not be interpreted to adversely affect a
citizen’s right”. It relied upon paragraph 51 of the Safeway case cited by the Respondent to suggest
that there were extenuating circumstances which support its request for an adjournment or
postponement of the hearing and suggested there were extenuating circumstances.

The Complainant requested a postponement or adjournment of the hearings currently scheduled
for August 20 to August 23, 2019, in accordance with section 18 of MRAC. The Complainant
indicated that the exceptional circumstances are:

9 Exhibit C2, page 2/48.
10 Exhibit C2, page 3/48.
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B. Did the Complainants file their disclosure in accordance with section 9(2)(b) of MRAC?
C. Do the circumstances justify an adjournment of the hearing under section 18 of MRAC?

[31] The sections of MRAC are set out below:

Hearing before Composite Assessment Review Board Panel

Disclosure of evidence

9(1) In this section, “complainant” includes an assessed person who is affected by a complaint who wishes
to be heard at the hearing.

(2) Ifacomplaint is to be heard by a composite assessment review board panel, the following rules apply
with respect to the disclosure of evidence:

(a) the complainant must, at least 42 days before the hearing date,

1) disclose to the respondent and the composite assessment review board the
documentary evidence, a summary of the testimonial evidence, including a signed witness
report for each witness, and any written argument that the complainant intends to present
at the hearing in sufficient detail to allow the respondent to respond to or rebut the
evidence at the hearing, and

(ii) provide to the respondent and the composite assessment review board an
estimate of the amount of time necessary to present the complainant’s evidence;

(b) the respondent must, at least 14 days before the hearing date,

(i) disclose to the complainant and the composite assessment review board the
documentary evidence, a summary of the testimonial evidence, including a signed witness
report for each witness, and any written argument that the respondent intends to present at
the hearing in sufficient detail to allow the complainant to respond to or rebut the evidence
at the hearing, and

(i) provide to the complainant and the composite assessment review board an
estimate of the amount of time necessary to present the respondent’s evidence;

(c) the complainant must, at least 7 days before the hearing date, disclose to the respondent and
the composite assessment review board the documentary evidence, a summary of the testimonial
evidence, including a signed witness report for each witness, and any written argument that the
complainant intends to present at the hearing in rebuttal to the disclosure made under clause (b)
in sufficient detail to allow the respondent to respond to or rebut the evidence at the hearing.

Issues and evidence before panel
10 A composite assessment review board panel must not hear

(a) any matter in support of an issue that is not identified on the complaint form, or

(b) any evidence that has not been disclosed in accordance with section 9.

Abridgment or expansion of time

11(1) A composite assessment review board panel may at any time, with the consent of all parties, abridge
the time specified in section 8(d).

(2) Subject to the timelines specified in section 468 of the Act, a composite assessment review board panel
may at any time by written order expand the time specified in section 9(2)(a), (b) or (c).
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(3) A time specified in section 9(2)(a), (b) or (c) for disclosing evidence or other documents may be
abridged with the written consent of the persons entitled to the evidence or other documents.

Postponement or adjournment of hearing

18(1) Except in exceptional circumstances as determined by a panel of an assessment review board, the
panel may not grant a postponement or adjournment of a hearing.

(2) A request for a postponement or an adjournment must be in writing and contain reasons for the
postponement or adjournment, as the case may be.

(3) Subject to the timelines specified in section 468 of the Act, if a panel of an assessment review board
grants a postponement or adjournment of a hearing, the panel must schedule the date, time and location for
the hearing at the time the postponement or adjournment is granted.

One-member Composite Assessment Review Board Panel
40 A one-member composite assessment review board panel may hear and decide one or more
of the following matters but no other matter:

(a) a complaint about a matter shown on an assessment notice, other than an assessment;

(b) a procedural matter, including, without limitation, the scheduling of a hearing, the granting or
refusal of a postponement or adjournment, an expansion of time and an issue involving the
disclosure of evidence;

(¢) an administrative matter, including, without limitation, an invalid complaint;

(d) any matter, other than an assessment, where all of the parties consent to a hearing before a
one-member composite assessment review board panel.

Disclosure of evidence
43(2) If a complaint is to be heard by a one-member composite assessment review board panel,
the following rules apply with respect to the disclosure of evidence:

(a) the complainant must, at least 7 days before the hearing date,

1 disclose to the respondent and the one-member composite assessment review
board the documentary evidence, a summary of the testimonial evidence, including a
signed witness report for each witness, and any written argument that the complainant
intends to present at the hearing in sufficient detail to allow the respondent to respond to or
rebut the evidence at the hearing, and

i) provide to the respondent and the one-member composite assessment review
board an estimate of the amount of time necessary to present the complainant’s evidence;

(b) the respondent must, at least 7 days before the hearing date,

(1) disclose to the complainant and the one-member composite assessment review
board the documentary evidence, a summary of the testimonial evidence, including a
signed witness report for each witness, and any written argument that the respondent
intends to present at the hearing in sufficient detail to allow the complainant to respond to
or rebut the evidence at the hearing, and

(i) provide to the complainant and the one-member composite assessment review
board an estimate of the amount of time necessary to present the complainant’s evidence.

Issues and evidence before one-member panel
44 A one-member composite assessment review board panel must not hear
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C. Do the circumstances justify an adjournment of the hearing under section 18 of MRAC?

[51] The Complainants have requested an adjournment of the merit hearing on the basis that there was
no prejudice, and an adjournment of the merit hearing dates would then permit the disclosure to
be “within time”.

[52] Section 18(1) of MRAC provides that a Board may only grant a postponement or adjournment of a
hearing in exceptional circumstances as determined by a panel of an assessment review board.

[S3] The question then for the Board to determine is whether sending the disclosure to the wrong email
address is an exceptional circumstance which justifies the postponement of the merit hearing,
currently scheduled to start on August 20, 2019.

[54] In making its request for an adjournment, the Complainants argue that disclosure was completed 3
days before the deadline of July 8 (on July 5, 2019), thus evidencing a desire to comply with the
disclosure dates. The Board notes that the Complainant provided disclosure on the dates as set out
in the table below.

Roll Address Date and Time of Disclosure
30000931306 3310 50 Avenue July 5,2019 at 11:46 am*
30003211005 8164 Edgar Industrial CL July 8,2019 at 11:15 pm®®
30003110335 8051 Edgar Industrial DR July 8, 2019 at 9:55 pm?®
30003110345 7980 Edgar Industrial DR July 8, 2019 at 11:20 pm?’
30003110685 8027 Edgar Industrial DR July 8,2019 at 11:17 pm?*®
30003111020 7679 Edgar Industrial CRT July 8, 2019 at 11:13 pm?®
30003111165 7730 Edgar Industrial CRT July 8, 2019 at 11:06 pm?*
30003310515 7449 49 Av CR July 8, 2019 at 9:03 pm??
30008800100 101 Burnt Park DR July 8, 2019 at 8:17 pm??

[55] Therefore, only one of the disclosure packages was sent on July 5, 2019, and 8 were sent on July 8,
2019 after business hours.

[56] The Complainants’ arguments in support of the postponement (see paragraph 26 above) speak of

the harshness of the lack of an extension and the lack of prejudice to the Respondent. However,
the test is not whether the result would be harsh, or whether there is prejudice or not, but whether
there are exceptional circumstances. The Complainant did not provide any evidence of exceptional

14 Exhibit R1, page 16/82.
15 Exhibit R1, page 21/82.
16 Exhibit R1, page 14/82.
7 Exhibit R1, page 17/82.

18 Exhibit R1, page 18/82

19 Exhibit R1, page 19/82.
2 Exhibit R1, page 20/82.
21 Exhibit R1, page 22/82.
22 Exhibit R1, page 15/82.
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APPENDIX

Documents properly disclosed for the Hearing and considered by the Board.

NO.

CLERK MATERIALS

1.

Al

Hearing Materials provided by Clerk

COMPLAINANT DISCLOSURE

o v A~ W

Cc1
c2
a3
Cc4
cs

Letter filed July 30, 2019

Complainants’ Submissions on Preliminary Hearing
Complainants’ email filed July 31 2019

Complainant filed Case: Awis Holdings 1995 v. Edmonton

Complainant filed Case: Anupinder Grewal v. Edmonton

RESPONDENT DISCLOSURE

10.
11.

R1
R2
R3
R4
R5

Respondent Disclosure of Evidence

Respondent Legal Arguments

Respondents’ email filed July 31 2019

Respondent filed Case: CANSEL Real Estate v. Edmonton

Respondent filed Case: Evolution Concrete v. Edmonton

15 pages

2 pages
48 pages
2 pages
3 pages
3 pages

82 pages
87 pages
2 pages
3 pages
2 pages



